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UDW/AFSCME has identified a key issue impacting the support and success of family caregivers 
in California--access to state unemployment insurance.  UDW, as a member of the California 
Task Force on Family Caregiving, would like to request research support to establish a policy 
recommendation on family caregiver access to unemployment, which is an ongoing issue for 
IHSS providers who are the parent or spouse of their client.  
 
The California Task Force on Family Caregiving in uniquely qualified to make recommendations 
to the legislature that will benefit family caregivers.  Certainly withholding unemployment 
insurance creates a disparate impact, and it is our belief that IHSS family caregivers would 
support this change.  
 
 
Background: 
 
Per the California Economic Development Department (EDD): 

For federal purposes, Internal Revenue Code Section 3306(c)(5) provides that wages paid for 

services performed by an individual in the employ of his son, daughter, or spouse, and service 

performed by a child under the age of 21 in the employ of his father or mother are exempt 

from the definition of “employment” for Federal Unemployment Tax Act (FUTA) 

purposes.  Because these family employees are specifically excluded by this section, they are 

not subject to FUTA tax which would be paid by the employer and are not eligible to receive 

Unemployment Compensation (UC) benefits under the federal law.   

For California purposes, Section 631 of the California Unemployment Insurance Code (CUIC) 

generally conforms to the federal exclusion for family employment, however there are some 

variances.  CUIC Section 631 exempts services performed by an individual in the employ of his 

son, daughter, or spouse or services performed by a child under the age of 18 in the employ of 

his father or mother.  Note that the California exclusion from UC coverage for a child under the 

age of 18 differs from the federal exclusion for a child under the age of 21.  In other words, 

there are three years where a child in employ of a parent is subject to UC benefits on a state 

level but not on a federal level.  It is our understanding Section 631 mirrored the federal law’s 

exclusion of a child under the age of 21 until 1972, when sweeping legislation changed the legal 

“age of majority” to 18 within California.  We are unaware of any circumstances where the 

discrepancy between state and federal law regarding family employment has found to create a 

conformity issue. 

Thus, a federal conformity issue would likely not exist by providing UI coverage only for IHSS 

family employment; however, public policy issues may arise.  The UC Program is a federal-state 

partnership based upon federal law, but administered under state law.  Federal law establishes 



certain requirements for the program to which each state must adhere.  Each state may design 

its own UC Program within the framework of the federal requirements.  A State's UC law must 

conform with, and the administration of its law must substantially comply with, the 

requirements for purposes of certification under IRC Section 3304(c) [FUTA] and Section 302 of 

the Social Security Act.   

Even when the family employment exclusion applies for UI and DI purposes, an opportunity still 

exists in California to elect DI coverage under CUIC Section 702.5.  Family employees do not 

have the option to elect UI coverage under the CUIC.  Although we see no conformity issues by 

providing UI coverage for IHSS family employment, it would create a uniformity issue which 

may create confusion as a result of the inconsistency between federal and state law when 

making employment status determinations.  

Possible implications: 

Currently, the Social Security Administration excludes IHSS payments to relative providers from 
being counted as income for purposes of determining SSI eligibility—so a parent or spouse can 
get paid as an IHSS provider and that income won’t be considered when calculating the 
consumer’s eligibility for IHSS.  This is important not only because it maximizes household 
income, but also because SSI establishes Medi-Cal eligibility.  For similar reasons, the IRS has 
excluded IHSS payments to relative providers from calculating people’s gross income for 
purposes of MAGI Medi-Cal.   
 
There could be an impact on the treatment of wages for other purposes.  Would taxing these 
wages (FICA and UI are employment taxes) cause the IRS to rethink its tax guidance on these 
wages relative to other programs such as Medicaid, food stamps, etc.? i.e. would this income 
now become “countable” toward MediCal eligibility, etc.? 
 
Another concern might be the implications for IRS Notice 2014.  This notice states that the 

wages of IHSS workers who live in the home with their client are not subject to federal income 

tax.  Would this policy change if we were to win UI for family caregivers? 

Bottom line: 

It is legally possible for the state to pass legislation to include spouse and parent IHSS caregivers 

in the UI program, thus ending decades of disparity and discrimination against these caregivers. 

However, before this happens we must ensure that there is no adverse economic impact that 

may result from this change. 

 
Questions for further discussion: 
 

 What hardships have caregivers faced when they lose a family member or a client and 
then have no source of income? 



 How will caregiver’s lives be improved, financially and in their ability to care for their 
family members, when they have access to UI? 

 Are there any overall outcomes and benefits to the state in making this change? 

 How much would this change cost the state? 

 Are there any disadvantages to caregivers or to the state in including family caregivers in 
Unemployment Insurance? 

 Are there other ways in which removing the historic UI exemption would create 

negative economic consequences for these workers? 

 
 
 
 

 


